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DECISION ON MOTION TO SUPPRESS 

The above-captioned matter came on regularly for a hearing on January 11, 2013 and 

February 7, 2013 on the defendant's Motion to Suppress. The State was represented by 

Alexander Burke, Esq. The defendant was present and was represented by Bradley D. Myerson, 

Esq. Based on the pleadings and papers on file herein, and the credible evidence adduced at 

hearing; the court issues the following decision: 

Findings of Fact 

The defendant is charged with DUI #4 as a result of an incident which occurred on July 

12, 2012. On.that date, at approximately 12:20 a.m., Trooper Godfrey was dispatched toRt. 9 in 

Woodford to the scene of a one vehicle accident. Dispatch had been notified by a motorist that 

there was a vehicle off the road. When Trooper Godfrey arrived on the scene, he discovered a 

Chevrolet pick up truck that had gone off the north side of Rt. 9 and was facing west towards 

Bennington. The truck had sustained substantial front end damage. He also discovered an ATV 

~30 yards from the pick up. It had damage consistent with having rolled over. There were other 

motorists at the scene. No one at the scene was able to identify who the driver of the truck was 

and none of them had seen the accident happen. Trooper Godfrey asked them if they had seen 

anyone else in the area. They reported having seen a male walking west towards Bennington, 

just before th~ trooper had arrived. They did not report having seen any injuries on the male. 

Trooper Godfrey looked inside the truck and found empty beer cans in a paper bag behind the 

driver's seat. He did not check to see if the cans were wet or dry, or otherwise check for signs of 
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recent consumption. Trooper Godfrey did not check to see if the engine of the truck was warm. 

The headlights of the truck were on. When the trooper testified, he did not recall if any of the 

truck's doors were open when he arrived. 

Soon after Trooper Godfrey arrived, Trooper Walker and Bennington Police Sergeant 

Grande arrived. Trooper Godfrey radioed his sergeant to report what he had discovered. The 

sergeant told Trooper Godfrey to prepare his canine for a search. Trooper Godfrey is a certified 

canine handler. His dog, Tarawa, is a 3 year old German Shepherd and is a trained tracking dog. 

Tarawa was in Trooper Godfrey's cruiser at the time. Trooper Godfrey brought Tarawa to the 

driver's side of the pick up and let hiin sniff the driver's side door with the intention of having 

the dog pick up the driver:s scent. Trooper Godfrey then gave the dog the "track" command. 

Tarawa (while being held by a lead by Godfrey) went down the road in the same direction in 

which the motorists had earlier described the lone male walking. Trooper Godfrey was carrying 

a flashlight. Trooper Walker was walking with him and also carried a flashlight. Sgt. Grande 

followed in a cruiser with its spotlight on. Tarawa went down the road in a straight line for Y4 

mile. He then started sniffing the air, an indication that a scent in the air was getting his 

attention. Tarawa started pulling Trooper Godfrey towards a hill on the right side of the road and 

barking. He was straining on his leash to get at the scent. The hillside was steep and was 

covered in thick foliage. Trooper Godfrey shined his light up the hill and saw a figure (later 

determined to be the defendant) starting to stand up. The figure was -15 yards from him. 

Trooper Godfrey pulled out his pistol and commanded the person to put his hands where he 

could see them and to walk down the hilL According to Trooper Godfrey's testimony, he drew 

his pistol for officer safety .. Trooper Walker also drew his pistol and shined his light on the 

defendant. Both troopers pointed their weapons at the defendant. Trooper Grande shined his 

cruiser spotlight on the defendant. It was after midnight and the officers knew of no reason for a 

person to be on the side of the hill. There were no campgrounds and no hiking trails in the area. 

The defendant immediately complied with all the trooper's commands. The defendant had no 

visible weapon, and he showed the troopers his hands, as commanded. The defendant walked 

down the hill as ordered. When the defendant was ~ 10 yards from the troopers, they commanded 

him to lay face down on the ground. The defendant complied. Trooper Walker then handcuffed 

the defendant and then escorted him to Sgt. Grande's cruiser. When the defendant was on the 
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ground, Trooper Godfrey noted that the defendant had minor cuts on his hands. The defendant 

was cooperative the entire time. 

Trooper Godfrey did not notice any signs of intoxication with the defendant at the scene. 

Trooper Walker noted the odor of alcohol on defendant's breath and that his eyes were bloodshot 

after he had handcuffed him and was walking him to Sgt. Grande's cruiser. 1 Sgt. Grande noticed 

that the defendant had the odor of alcohol on his breath and that his ~yes were bloodshot when he 

was securing the defendant in the seatbelt in his cruiser. The defendant was not asked to perform 

any field sobriety exercises. He was not asked to give a preliminary breath test. There was no 

evidence that he was asked any investigatory questions at the scene. 

After being placed in Sgt. Grande's cruiser, the defendant was transported to the 

Bennington Police Department on suspicion ofDUI. Up to this point, the defendant had not 

been asked any questions and he had not said anything. At the station, Trooper Godfrey 

processed the defendant for DUL The processing room is in the basement of the police station. 

Trooper Godfrey read the defendant his Miranda Rights in the processing room. The defendant 

invoked his right to remain silent. Trooper Godfrey read the defendant his Implied Consent 

Rights. The defendant agreed to provide an evidentiary test. After the defendant invoked his 

right to remain silent, Trooper Godfrey allowed him to make a courtesy phone call. The trooper 

listened in on the call (the trooper believed the defendant was calling his wife). The trooper 

heard the defendant say that he had been driving on Route 9 and he swerved to miss a deer. 

After the defendant made the call, the trooper questioned him about what he told the person 

during the call. The trooper testified that he did not allow the phone can to be private for 

purposes of security for the facility. After the defendant had invoked his right to remain silent, 

the trooper asked him if anyone else had been with him at the scene and asked him what time he 

had been driving. This was approximately 2 hours after the original call to dispatch had been 

received. 

Conclusions of Law 

The issue in this case is whether the troopers' actions violated the defendant's rights 

under the Fourth Amendment of the U.S. Constitution and Article 11 of the Vermont 

1 Trooper Walker testified at the hearing that he remembered smelling alcohol on defendant's breath while 
handcuffmg him. this is contrary to his testimony at his deposition, and the court does not find his 
testJmotly at credible in this 
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Constitution. People have a right to be free from unreasonable searches and seizures. See State v. 

Pitts, 2009 VT 51, 1f 7, 186 Vt. 71. An officer may request to speak with an individual without 

any suspicion. See id. An officer with "reasonable and articulable suspicion" may also "briefly 

detain [an] individual to investigate the circumstances that gave rise to the suspicion, while 

ensuring that the detention is reasonably related in scope to the circumstances that justified it." 

!d. (internal quotations omitted). An officer requires probable cause to make a full investigative 

stop or arrest. See id. Whether the troopers violated the defendant' s rights turns on w4ether they 

conducted a de facto arrest without probable cause. 

The Court first considers whether the troopers conducted a de facto arrest. The point 

when questioning ''becomes a detention requiring some level of objective justification is not 

susceptible to precise definition." ld. 1f 8. Courts evaluate whether a reasonable person would 

have felt free to leave. I d. In State v. Chapman. a police officer observed a car off of the road. 

173 Vt. 400, 4~1 (2001). The police officer followed foot prints until he came to a store. !d. The 

officer then observed the defendant lean forward from a nook behind the store. ld. The police 

officer drew his gun, ordered the defendant to freeze, ordered the defendant to kneel, and then 

handcuffed the defendant. !d. at 401-02. The officer later processed the defendant for DUI. I d. at 

402. The court held a de facto arrest occurred. !d. at 407. More recently, the coun observed the 

State did not contest a de facto arrest occurred where an officer "drew his gun, ordered defendant 

to his knees, and handcuffed him." State v. Hawkins, 2013 VT 5, 1f 15 (citing Chapman). 

In assessing whether a de facto arrest has occurred, courts have considered a number of 

factors, including: 

the amoilnt of force used by police, the need for such force, and the extent 
to which the individual's freedom of movement was restrained, ... and in 
particular such factors as the number of agents involved, ... whether the target of 
the stop was suspected ofbeing armed, ... the duration of the stop, ... and the 
physical treatment of the suspect ... including whether or not handcuffs were used. 

State v. Chapman, supra, at 403 (citing United States v. Perea, 986 F.2d 633. 645 (2d Cir.1993). 

In our case the defendant was held at gunpoint by two troopers, who were also shining 

flashlights on him, with a third trooper shining a spotlight on him. The police dog was barking, 

and straining to get at him. Under these circumstances, he was commanded to show his hands 

andto walk towards the troopers. Upon coming within 10 yards of them he was ordered to the 
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ground, face-down. After lying on the ground he was handcuffed and forthwith brought to the 

cruiser. He was then transported to the police barracks. The defendant's freedom of movement 

was entirely restrained. It was late at night and the defendant was off the side of the road in a 

wooded area. However, the police had no information (or reason to believe} that the defendant 

was armed or dangerous. He was not suspected of the type of crime (such as drug dealing} 

where it might be suspected that he would be armed. The defendant made no thre~tening 

gestures towards the police at any time and complied with all their commands. Even when he 

was taken into custody at the scene, he was not asked any investigatory questions, but was 

inunediately put in a cruiser and transported to the police barracks. 

In this case, a de facto arrest occurred as of the time the defendant was placed in 

handcuffs. The facts are strikingly similar to the de facto arrests that occurred in Hawkins and 

Chapman. See Hawkins, 2013 VT 5,1 15; Chapman, 173 Vt. at 401-02. In fact, the facts 

presented in our case were even more indicative of a de facto arrest than those in Chapman, 

wherein "although [the officer] unholstered his weapon, there was no evidence that the officer 

held defendant at gunpoint, or restricted his physical movement with handcuffs or an other 

physical force for any length of time. On the contrary, the officer testified without contradiction 

that his weapon was holstered almost immediately, and that he proceeded to conduct a quick pat 

down search of defendant and to question him about his reasons for being there." !d. at 410-11 

(Morse, J. dissenting). Under the circumstances of our case, a reasonable person would not have 

felt free to leave after being handcuffed at gun-point. 

The Court next evaluates whether the troopers had probable cause. Again, Chapman and 

Hawkins provide guidance on when police have probable cause, In Chapman, the court held a 

police officer did not have probable cause to believe a crime had been committed after observing 

a car off of the road. 173 Vt. at405. The court further noted there was no evidence the 

defendant was dangerous and therefore no reason to draw a gun and handcuff the defendant. See 

id In Hawkins, the court held that observing a defendant drive through washed-out streambed 

was not sufficient grounds to make an arrest. 2013 VT 5, 1 17. In our case, the troopers lacked 

probable cause to arrest defendant for DUI at the time he was placed under de facto arrest. The 

only additional factor that was present in our case that was not present in Chapman is that the 

trooper found empty beer cans in a paper hag behind the front seat. However, the trooper made 

no attempt to determine if any of the beer cans had been recently consumed, or were merely 

5 



there to be recycled. The trooper made no such investigation at the scene of the accident, and he 

did not ask any investigatory questions about alcohol consumption at the scene of the de facto 

arrest. 

Here, there the troopers lacked probable cause to arrest the defendant.· The facts of this 

case are similar to Chapman. An officer cannot reasonably conclude a crime has occurred from 

the fact a car is off of the road, even if there is a paper bag with empty beer cans in it. The law 

enforcement officers only observed the defendant's vehicl~ off the road and battered. The 

officers did not gain probable cause to believe the defendant had driven under the influence until 

after they arrested him. Moreover, the officers had no reason to believe the defendant was 

dangerous, especially after the defendant complied with all of their .requests. Accordingly, the 

troopers lacked probable cause required to conduct an arrest. It is worth noting that the troopers 

did not just detain the defendant for a short time period to ensure that he did not have any 

weapons on him, or to determine if he had been driving under the influence. It is clear that from 

their initial contact with him that they were arresting him for DUI, even without any further 

investigation. 

The troopers did not testify that they were arresting the defendant for Negligent 
-

Operation of a Motor Vehicle. Even if the court were to consider that possibility; under 

V.R.Cr.P. 3(b) the troopers would not have had the authority to arrest the defendant for that 

offense without a warrant, as the offense did not occur in their presence. Th~re was no evidence 

that there were any circumstances present that would have brought the case under the exceptions 

outlined in V.R.Cr.P. 3(c). 

Finally, the Court must consider the defendant's remedy. The troopers arrested the 

defendant without probable cause. Where officers gather evidence about a defendant's 

intoxication after an unauthorized arrest, the exclusionary rule requires suppression of that 

evidence.· Chapman, 173 Vt. at 406. The troopers lacked any evidence of the defendant's 

intoxication until after they arrested him. Accordingly, the Court must suppress the evidence of 

the troopers' observation and the chemical test. The Court must also suppress any statements the 

defendant made while in custody after the unlawful arrest. As a separate ground, the State does 

not contest that it is appropriate to suppress the defendant's answers to the trooper's questions at 

the barracks after he invoked his right to remain silent. 
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Order 

The Court grants the defendant's motion to suppress. 

Dated at Bennington, Vermont on February 28, 2013. 

CortlandT. Corsones 
Superior Court Judge 
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